NUQUEST @9

ONE SOURCE FOR MEDICARE SECONDARY PAYER COMPLIANCE

June 20, 2011
Edition

t News

Wilson v. State Farm

Court Rules That Insurer Did Not Act in “Bad Faith” by Delaying
Payment of a Settlement Pending Determination of
Medicare’s Conditional Payment Amount

By: Mark Popolizio, Esquire
V.P. of MSP Compliance

In the case of Wilson v. State Farm Mutual Automo-
bile Insurance Company, No. 3:10-CV-256-H, 2011
WL 2378190 (W.D. Ky., June 15, 2011), the United
States District Court for the Western District of Ken-
tucky ruled that an insurance carrier did not act in
“bad faith” by delaying payment of a settlement
pending its determination of Medicare’s reimburs-
able conditional payment amount.

In Wilson, the plaintiff filed an uninsured motorist
claim which the insurer agreed to settle for the policy
limits. However, the insurer delayed tendering pay-
ment until after it obtained Medicare’s reimbursable
conditional payment amount. The plaintiff sued the
insurer claiming that the insurer’s delay in paying the
settlement violated Kentucky’s bad faith law. For
the reasons more fully discussed below, the court
found that the insurer’s actions did not constitute bad
faith under Kentucky law.

The author breaks down the Wilson v. State Farm
decision in greater detail as follows:

Factual Background

The plaintiff, Steven Wilson, was a passenger in a
SUV which was involved in a motor vehicle acci-
dent. As a result of this accident, the plaintiff sus-
tained bodily injuries for which Medicare paid some
of his accident related medical bills.

As the driver of the other vehicle was uninsured, the
plaintiff filed an uninsured motorist claim against the
defendant insurer, State Farm. The insurer agreed to
settle the claim for the policy limits ($50,000).

In relation thereto, the insurer attempted to determine
Medicare’s conditional payment amount and sought
the plaintiff’s cooperation in addressing this issue
with Medicare. The plaintiff refused and instead de-
manded that the insurer tender the full policy limits
into an escrow account from which Medicare’s con-
ditional payment amount would be payable. The
plaintiff further advised that he would agree to hold
the insurer harmless with respect to any potential
claim asserted by Medicare.

In response, the insurer proposed an alternative plan
consisting of naming Medicare as a payee on the set-
tlement check. The plaintiff rejected this proposal.
The insurer ultimately elected to delay payment of
the settlement until after it obtained Medicare’s reim-
bursable conditional payment amount.

Plaintiff Sues the Insurer for “Bad Faith”

While the parties were waiting to obtain the applica-
ble conditional payment amount from Medicare, the
plaintiff sued the insurer for “bad faith” under Ken-
tucky law.

The plaintiff argued that the insurer’s failure to ten-



der payment violated KRS 304.12-230(6). Under
this statute, an insurer could be deemed to act in bad
faith when it does not attempt “in good faith to effec-
tuate prompt, fair and equitable settlements of claims
in which liability has become reasonably clear.”

In addition, the plaintiff based its action on KRS
304.12-235 which provides that “[a]ll claims arising
under the terms of any contract of insurance shall be
paid to the named insured person or heath (sic) care
provider not more than thirty (30) days from the date
upon which notice and proof of claim, in the sub-
stance and form required by the terms of the policy,
are furnished the insurer.””

By way of note, two months after the plaintiff filed
his lawsuit, the insurer obtained Medicare’s condi-
tional payment amount and then issued payment via
separate checks to the plaintiff and Medicare the fol-
lowing day after it had received this information.

Both parties then filed motions for summary judg-

ment asking the court to rule in their favor as a mat-
ter of law.

How Did the Court Rule?

The court ruled that the insurer did not act in *“bad
faith” by delaying payment of the policy proceeds
pending its determination of Medicare’s reimburs-
able conditional payment amount.

In reaching its decision, the court first noted that for
an insurer to have acted in bad faith under Kentucky
law it must “(1) have an obligation to pay the claim
at issue; (2) not have a reasonable basis for failing to
pay the claim; and (3) know that it lacked a reason-
able basis to delay payment or act in reckless disre-
gard to the existence of that basis.”

In Wilson, the major point of dispute between the
parties related to the second factor — that is, whether
or not the insurer had a “reasonable basis” to have
delayed payment of the settlement.

On this point, the court referenced specific Kentucky

case law decisions indicating that “mere delay of
payment alone” did not constitute bad faith, and that
an insurer did not act in bad faith if the basis for the
delay in payment was “fairly debatable as to either
the law or the facts.” The court also noted authority
under Kentucky law suggesting that actions consti-
tuting bad faith generally involve “outrageous con-
duct” meeting certain evidentiary standards warrant-
ing punitive damages.

The court then looked to the Medicare Secondary
Payer Statute (MSP)° and noted that under the MSP
an insurer could be deemed ultimately liable for re-
payment of Medicare’s conditional payment amount.
In light of this potential liability, the court found the
insurer’s actions to be “responsible.” The court
stated:

It appears that Plaintiff has the primary re-
sponsibility to repay Medicare. 42 C.F.R. §
411.24(h). However, State Farm is absolutely
liable to Medicare should Plaintiff not satisfy
the Medicare lien from his settlement funds.
42 C.F.R. § 411.24(i)(1) (stating “If Medicare
is not reimbursed ..., the primary payer must
reimburse Medicare even though it has al-
ready reimbursed the beneficiary or other

party.”).

Moreover, State Farm may have an obligation
to protect Medicare’s lien under the Medicare
Secondary Payer Act and its corresponding
regulations. See 42 U.S.C. §1395y (b)(2) and
42 CFR § 411.24(i)(1). For State Farm to
consider these obligations seems responsible.’

The court also found that the insurer had “sound rea-
sons” to determine Medicare’s conditional payment
amount and to take “reasonable precautions to pro-
tect itself from overpayment.”®  In addition, the
court commented that it “was certainly reasonable”
for the insurer to have proposed naming Medicare as
a co-payee on the check.’

The plaintiff argued that the insurer acted *“in pure
self interest and that such overriding self interest
coupled with the delayed settlement payment could
constitute bad faith.”



The court, however, rejected this argument finding as
follows:

The Court concludes ... that to comply with
federal law and to protect its own legitimate
interest against overpayment is reasonable
and certainly is not in bad faith. Defendant
did not delay payment in order to pay less or
harass Plaintiff (citation omitted). While it
may serve Defendant’s self interest to comply
with federal law, such action was not bad
faith, especially when Plaintiff apparently
refused to cooperate with Defendant’s at-
tempts to pay the claim more quickly. These
undisputed facts cannot constitute bad faith
on State Farm’s part.*

The plaintiff also asserted a separate claim for inter-
est under KRS 304.12-235. This statute permits the
assessment of interest on the value of a settlement
“[i]f an insurer fails to make a good faith attempt to
settle a claim within the time prescribed” and reason-
able attorney’s fees “[i]f an insurer fails to settle a
claim within the time prescribed ... and the delay was
without reasonable foundation.”*!

In response, the insurer argued that since it had ten-
dered payment to the plaintiff and Medicare the day
after it finally obtained Medicare’s conditional pay-
ment amount, it acted within the statutory guidelines.

The court agreed with the insurer.
plaintiff’s claim, the court stated:

In rejecting the

State Farm’s delay in payment does not con-
stitute bad faith, and, in fact, its multiple at-
tempts to speed settlement suggest just the
opposite. Defendant had a ‘reasonable foun-
dation’ to delay settlement by seeking assur-
ances concerning the amount and payment of
the lien.*

Based on the foregoing analysis, the court denied the
plaintiff’s motion for summary judgment finding that
the insurer’s actions did not constitute bad faith un-
der Kentucky law.

General Considerations

From a practical standpoint, Wilson demonstrates the
importance of addressing the conditional payment
issue as part of the underlying claim in order to as-
certain (as best as possible under Medicare’s current
process) the potential conditional payment reim-
bursement amount. Since obtaining this information
can take some time, the parties should consider start-
ing this process sooner, rather than later, in the
claims process. Along these lines, a certain degree of
cooperation and coordination between the parties
would seem to be in order, especially in light of the
fact that multiple parties are at risk under the MSP.

In this regard, an important consideration surfaces
relating to what many view as a significant defi-
ciency with Medicare’s current conditional payment
process—the parties’ inability to obtain Medicare’s
final and reimbursable conditional payment amount
before claim settlement.

Under the current process, the reimbursable condi-
tional payment amount generally cannot be obtained
from the Centers for Medicare and Medicaid Ser-
vices (CMS) until after the claim is settled and a
copy of the executed settlement agreement is sent to
the applicable CMS contractor. The inability to ob-
tain Medicare’s reimbursable conditional payment
amount prior to settlement places the primary payer
in a precarious position.

On the one hand, the primary payer could ultimately
be held liable for reimbursing Medicare’s conditional
payment claim (including the prospect of double
damages), but it is unable to determine the reimburs-
able amount until after the case is settled and it could
take several months before this figure is received.
These concerns have only been heightened in the af-
termath of the recent decision of Haro v. Sebelius,
No. CV 09-134 TUC DCB, 2011 WL 2040219 (D.
Ariz., May 9, 2011) which can be interpreted as
placing the primary payer further behind the eight
ball in this regard.*®

On the other hand, while efforts are made to obtain



the reimbursable conditional payment amount, the
primary payer may face potential liability for bad
faith or other penalties if it does not tender payment
of the settlement in a timely manner.

This larger dilemma is currently the subject of re-
form efforts in Congress. In particular, one of the
proposals contained in the Strengthening Medicare
and Repaying Taxpayers Act of 2011 (SMART Act)
(H.R. 1063) recently introduced in Congress would
change this process. Under the SMART Act, the par-
ties would be able to obtain Medicare’s reimbursable
conditional payment amount prior to a settlement,
judgment, award or other payment. This proposal
has generated considerable interest and support in the
industry as it would provide an orderly and timely
method for the parties to determine their repayment
obligations prior to claim settlement.

For a more detailed discussion of this issue, and to
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learn more about the reform proposals contained in
the SMART Act, the reader may wish to review the
author’s article as contained in NuQuest/Bridge
Pointe’s Settlement News, March 2011 Edition
which can be obtained at http://www.ngbp.com/sites/
default/files/March2011SettlementNews.pdf.

Conclusion

In certain regards, the court’s ruling in Wilson repre-
sents an important victory for primary payers in
terms of protecting against (or at least mitigating)
potential liability under the MSP. While this case
will undoubtedly be viewed favorably in primary
payer quarters, it is important for the reader to re-
member that legal counsel should be consulted to
determine the potential applicability or non-
applicability of this decision in regard to his/her par-
ticular jurisdiction or specific claim.
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In Haro, the court essentially ruled that certain CMS conditional payment collection practices were improper and
violated specific statutory and regulatory provisions. Through this decision, the court also limited potential liability

for plaintiff counsel in specific circumstances which has caused increased concerns for primary payers given that
they could ultimately be held liable for reimbursing Medicare per 42 C.F.R. § 411.24.



